Abstract
Confl icts of Norms and Interests in the International Legal Order
societal interests and individual rights and engages in the regulation of social life which hitherto was exclusively the subject of domestic legislation. 1 Often such interests are pursued in separate international legal regimes, 2 a fact which leads to a fragmentation of the international legal order. However, while the legal regimes for the protection of public goods and interests such as the environment, human rights, or trade are institutionally separate, often mirroring a similar separation of government agencies domestically, their subject matters are interconnected and the interests pursued by each regime potentially confl ict.
In a polity, be it the state or a supranational polity such as the European Union, legally framed processes of political deliberation provide for a legitimate balancing and reconciliation of confl icting interests -the outcome being the public interest. On the international level, a global legislature which could legitimately engage in such balancing is not in sight. Moreover, functional differentiation has led to the situation that there are few fora in which debates across regime boundaries can take place. Political organs of international organizations or conferences of the parties to an international treaty often have a limited mandate which restricts discussions to issues within the ambit of the specifi c regime.
As a consequence values which are pursued and protected in one regime are neglected in another, leading to ever more situations of potential confl ict. With respect to the World Trade Organization (WTO) these dangers of fragmentation have materialized in the following ways: on the one hand international regimes which foresee measures which affect trade are faced with claims that such measures are inconsistent with WTO law; on the other hand the narrow focus of WTO law on trade and intellectual property protection neglects the negative effects which this law -and in particular the TRIPS Agreement --has on other internationally protected interests and values such as the human right to health care or indigenous traditional knowledge. Since the WTO has -due to mandatory dispute settlement -a relatively strong enforcement mechanism, WTO law is in case of confl ict likely to prevail. 3 Legal scholarship, which perceives the fragmentation of international law as problematic, 4 is largely focussing on two ways to overcome the dangers of fragmentation. The term ' international legal regime ' as used throughout this article encompasses international treaties, international organizations, and other international institutions, but also bodies of non-binding norms with or without an institutional structure.
On the one hand scholars emphasize legal doctrine and the legal tools which general international law provides to address potential norm confl ict. Confl ict norms are employed, as are rules of interpretation, and frequently evidence is given of a hierarchization of international legal norms. 5 On the other hand scholarship increasingly focuses on institutional law to further cooperation and coordination between different actors during the process of norm creation which will help prospectively to avoid confl ict. Reactively, institutional solutions to confl icts are proposed which do not aim to reconcile norms doctrinally, but rather explore the potential of various institutional arrangements to mitigate the effects of confl ict. 6 With regard to the WTO institutional proposals frequently focus on dispute settlement, and in particular on questions such as the composition of panels or the treatment of submissions by NGOs or other international organizations. 7 While this doctrinal and institutional research is important it often presents the proper relationship of different norms and different international institutions as a matter of legal logic or proper coordination. It conceals the fact that the confl icts arising from fragmentation are not only due to a lack of information and coordination, but frequently an expression of underlying interest and value confl icts. 8 Consequently it neglects the importance of political processes and political law-making to solve such confl icts. 9 Writings on the WTO are no exception. Law-making by the political organs is largely ignored by legal scholars. The predominant view is that the political organs are paralysed due to the practice of consensus decision-making. 10 This has somewhat changed with two relatively recent decisions of the WTO that have brought the WTO waiver process into the focus of attention of those who seek to fi nd ways to overcome See, e.g., Matz, supra note 4, at 340 -389; for a work focussing on international tribunals see Y. Shany, The Competing Jurisdictions of International Courts and Tribunals (2003) . 7 An example is the proposal to include non-trade experts, such as for example cultural experts, in panels which adjudicate on cases in which cultural interests are at stake: see Graber, ' The New UNESCO Convention on Cultural Diversity: A Counterbalance to the WTO ' , 9 J Int'l Economic L (2006) 553, at 571 ff; for suggestions on institutional solutions to confl icts between the TRIPS Agreement and human rights see Hestermeyer, supra note 3, at 287 -288. 8 On fragmentation as resulting from differences in normative preferences and policy confl icts and not lack of coordination cf. Koskenniemi, ' What is International Law for ' , in M.D. Evans (ed.) , International Law (2nd edn, 2006), at 57, 76; for the view that the reason for fragmentation lies in contradictions between society-wide institutionalized rationalities see Fischer-Lescano and Teubner, ' Regime-Collisions. The Vain Search for Unity in the Fragmentation of Global Law ' , 25 Michigan J Int'l L (2004) 999, at 1004; for an explanation of fragmentation as a function of powerful states ' strategies to pursue their interests see Benvenisti and Downs, supra note 4, at 595 -631. Despite their differences all of these authors recognize that fragmentation, and more specifi cally norm confl ict, is a refl ection of confl icts in society. 9 For the view that social confl ict needs to be solved by political means cf. Scobbie, ' Wicked Heresies or Legitimate Perspectives? Theory and International Law ' , in Evans (ed.), supra note 8, at 83, 86. the allegedly too narrow focus of the WTO on economic matters. One is the decision by the General Council in 2003 on the implementation of Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health -the TRIPS Waiver. 11 The other is the Kimberley Waiver, 12 which was also adopted by the General Council in 2003. Even though these decisions have been a welcome stimulation and object of further writings, scholars have so far largely focused on the specifi c constellations leading to the adoption of these waivers and the pros and cons of the particular decisions. 13 In this article I will argue that the waiver competence of the WTO bears a specifi c potential to open the WTO for political debates on the coordination and reconciliation of competing norms and interests. Such debates may result in two different legal instruments. On the one hand, the waiver power allows for a general modifi cation of WTO norms to take better account of non-economic interests; on the other hand it can also restrict the WTO's jurisdiction with respect to specifi c measures which are mandated by another international legal regime and affect trade.
The WTO's Waiver Competence
The WTO has no general law-making competence. There are, however, three competences which authorize the Ministerial Conference to engage in law-making to change or concretize existing or to create new obligations. These are the power to adopt authoritative interpretations (Article IX(2) of the WTO Agreement), 14 the power to adopt amendment decisions (Article X(1) of the WTO Agreement), 15 and the waiver power (Article IX(3) of the WTO Agreement). 16 14 While all of these powers can be exercised by the General Council, which conducts the functions of the Ministerial Conference between meetings (Art. IV(2) WTO Agreement), the power to adopt interpretations is explicitly granted not only to the Ministerial Conference, but also to the General Council (Art. IX(2)(1) WTO Agreement).
15
The adoption of an amendment decision does not immediately modify legal obligations since an amendment becomes effective only when the acceptance requirements set out in Art. X WTO Agreement are met.
16
In addition to these specifi c decision-making powers, Art. IV(1)(3) WTO Agreement provides for a general decision-making power of the interpretation has been adopted, 17 and only one amendment proposal has been submitted to the membership for acceptance. 18 Each year, however, several waivers are granted.
19
The legal basis for the adoption of waiver decisions is Article IX(3) of the WTO Agreement which authorizes the Ministerial Conference to waive an obligation of the WTO Agreement or any of the Multilateral Trade Agreements. 20 A waiver decision, according to this provision, needs to be adopted by three-quarters of the members. 21 While under the GATT 1947 waiver decisions and decisions on accessions were routinely taken by vote, 22 this practice was abandoned with the establishment of the WTO. Waiver decisions are now exclusively taken by consensus. 23 The only substantive requirement for waivers set out in Article IX(3) of the WTO Agreement is the existence of exceptional circumstances. This requirement has never been specifi ed and in the past did not prove to be a substantive limitation on the waiver power.
24
According to Article IX(4) of the WTO Agreement waiver decisions have to have a termination date, shall be reviewed annually by the Ministerial Conference if granted for more than one year, and can be subject to terms and conditions. 
20
The Multilateral Trade Agreements are the agreements and associated legal instruments included in Annexes 1, 2, and 3 of the WTO Agreement (Art. II(2) WTO Agreement); these are the Multilateral Agreements on Trade in Goods (Annex 1A), the General Agreement on Trade in Services (Annex 1B), the Agreement on Trade-Related Aspects of Intellectual Property Rights (Annex 1C), the Understanding on Rules and Procedures Governing the Settlement of Disputes (Annex 2), and the Trade Policy Review Mechanism (Annex 3).
21
According to footnote 4 to Art. IX(3) WTO Agreement, consensus is required for a decision to waive obligations subject to a transition period or a period for staged implementation. Art. XXV(5) GATT, the waiver competence under the GATT, required a two-thirds majority of the votes cast, representing more than half of the contracting parties. The legal requirements that waivers may only be of a limited duration and have to be reviewed annually did not exist under the GATT 1947 and were negotiated during the Uruguay Round.
The wording of the waiver competence, especially the requirement that there be ' exceptional circumstances ' , suggests that the waiver competence is intended to legalize non-compliant measures taken by individual members in concrete situations of urgency in which compliance is not a feasible option. This exceptional nature of waiver decisions has been stressed by a panel established under the GATT 1947 and by the Appellate Body with reference to the legal texts. 26 An interpretation of the waiver as a narrow exception can further be supported by a contextual interpretation which contrasts the waiver power with the powers to issue authoritative interpretations and to propose amendments to WTO law. While the latter two are instruments to modify the legal rules in an abstract way and for the whole membership, the waiver power -it could be argued -addresses the need to modify obligations in individual cases and concrete situations. Finally, the negotiating history of the waiver power supports the view that the waiver is intended to address temporary situations of urgency which prevent members from complying with certain obligations. During the London Preparatory Conference for an International Trade Organization the delegate from the United States commented that the waiver power was meant to ' cover cases which were exceptional and caused particular hardship to any particular member ' . 27 The travaux préparatoires do not reveal any contrary views and it seems that this interpretation was commonly accepted. It thus does not come as a surprise that the qualifi cation as an exception or exit option for members is the prevailing view in the literature.
28
From the waiver practice under the GATT 1947 and within the WTO it appears, however, that the ability to request waivers not only serves the function of a safety valve when individual members are unable to perform their obligations, but that the waiver power is used much more broadly. Waivers have been granted inter alia to allow for regional economic integration, to justify non-reciprocal trade preferences for products from developing countries, or to enable members to adapt their goods schedules to (changes in) the Harmonized System, the product nomenclature of the World Customs Organization. Moreover, waivers are not granted just to individual members. Collective waiver decisions are also adopted which suspend obligations for (potentially) all or groups of members. These waiver decisions differ in the description of the measures or situations for which they are granted. Accordingly, two types of collective waiver decisions can be distinguished. First, there are collective waivers which are granted for concretely defi ned measures or situations. These have been granted to coordinate WTO law with other international legal regimes. They legalize measures mandated by another legal regime and thus avoid norm confl ict. The Kimberley waiver, which will be discussed in the next section, is an example of a waiver decision falling into this group. 30 Secondly, waiver decisions have been adopted to legalize abstractly defi ned measures for all or groups of members. These include the 1971 waivers to legalize preferential tariff treatment by developed contracting parties under the Generalized System of Preferences, 31 and among developing countries, 32 which were both succeeded by the Enabling Clause in 1979; the 1999 waiver to enable developing country members to maintain trade preferences for products from least developed countries; 33 and the 2003 TRIPS waiver, which will be discussed below. These waiver decisions result in a general modifi cation of rules. All of the collective waiver decisions which fall into this group were adopted to address claims by developing countries that GATT/WTO law takes insuffi cient account of their needs.
Reconciliation of Confl icting Norms and Interests by Way of Exception and Rule-making: The Cases of the Kimberley and the TRIPS Waivers
The interface between WTO law and the Kimberley Process Certifi cation Scheme for Rough Diamonds (KPCS) and that between the TRIPS Agreement and the human right to access to essential medicines can be seen as manifestations of norm and interest confl icts in international law. Both instances have been addressed within the WTO by waiver decisions. The Kimberley waiver resolves the potential confl ict between the KPCS and WTO law by excepting trade measures provided for by the KPCS from the application of several GATT norms. The TRIPS waiver mitigates the tension between patent obligations and the human right to health care by modifying certain legal rules of the TRIPS Agreement. 30 Other waivers that can be placed into this category are the collective Harmonized System waivers which suspend Art. II GATT to enable members to implement a specifi c set of Harmonized System changes: see, e.g., WT/L/674. Collective waiver decisions are also discussed as a mechanism to coordinate WTO law and Multilateral Environmental Agreements which provide for trade measures: see WTO Secretariat, ' Multilateral Environmental Agreements (MEAs) and WTO Rules. 
A Coordination of Legal Regimes through Exception -the Kimberley Waiver
The Kimberley Process Certifi cation Scheme for Rough Diamonds 34 aims at the suppression of trade in so-called confl ict or blood diamonds. 35 Confl ict diamonds are defi ned as ' rough diamonds used by rebel movements or their allies to fi nance confl ict aimed at undermining legitimate governments ' . 36 The aim of the KPCS -to prevent rebels fi nancing their weapons through the diamond trade -is to contribute to the larger objective of maintaining and restoring peace and security and to prevent gross human rights violations perpetrated in armed confl icts between governments and rebel movements. 37 After non-governmental organizations had drawn public attention to the role of the diamond trade in these conflicts, African diamondproducing countries in 2000 initiated the Kimberley Process, a multi-stakeholder initiative in which governments, industry, and civil society representatives participate.
38
The KPCS was adopted by a ministerial declaration, the Interlaken Declaration of 5 November 2002 on the Kimberley Process Certifi cation Scheme for Rough Diamonds (Interlaken Declaration).
39
The Kimberley Process is closely linked to the United Nations. Before the Kimberley Process started, the Security Council, acting under Chapter VII, had decided upon embargoes on the importation of diamonds from Angola and Sierra Leone. 40 In 2000, the unanimously adopted General Assembly Resolution 55/56 on the role of diamonds in fuelling confl ict called upon UN members to devise effective and pragmatic measures to address the problem of trade in confl ict diamonds. 41 After the Interlaken Declaration had given effect to the KPCS, it was endorsed in General Assembly and Security Council resolutions. 
35
For a detailed account of the connection between diamond-mining and trading and violent confl icts and of how public awareness was raised by NGOs such as Global Witness and Canada Africa Partnership and led to action of the international community see Nadakavukaren Schefer, supra note 13, at 391, 391 -416. A connection was also made between diamond trade and the fi nancing of international terrorism: see references in Pauwelyn, supra note 13, at 1186, n. 38. 36 KPCS, Section I, the defi nition of confl ict diamonds refers to relevant SC resolutions and the defi nition of confl ict diamonds in GA Res 55/56, at recital 2. Ibid. , recital 6 of which notes ' the important contribution made by industry and civil society to the development of the Kimberley Process Certifi cation Scheme ' . Information on the Kimberley Process is available at: www . kimberleyprocess . com / home / index_en . html (28 May 2009). The KPCS is not an international treaty, but a non-binding instrument. 43 The main requirements are: participants should ensure that only rough diamonds which are accompanied by a so-called Kimberley Process Certifi cate 44 are imported and exported; 45 and participants should neither import rough diamonds from non-participants nor export rough diamonds to non-participants.
46
For its effectiveness 47 the KPCS depends on implementation of the substantive nonbinding requirements through binding domestic legislation and enforcement of this legislation. 48 Since the obligations set out in the KPCS are non-binding, participants which do not comply do not violate international law, and thus do not incur any state responsibility under general international law. However, non-compliance is sanctioned by exclusion from the market. States which do not implement the minimum requirements set out in the KPCS can be considered as non-participants, with the consequence that exports from and imports to them should be forbidden. Whether the minimum requirements are met is assessed by the Participation Committee. 49 Currently the KPCS has 48 participants -the EC and its Member States counting as one -who represent the vast majority of trade in rough diamonds. 
44
The KPCS sets out certain requirements for the process of issuing certifi cates. Most importantly, participants should ' establish a system of internal controls designed to eliminate the presence of confl ict diamonds from shipments of rough diamonds imported into and exported from its territory ' (Section IV(a)). The certifi cate thus shall ensure that only diamonds which come from areas which are controlled by the legitimate government of a country enter the market.
45
Section III(a) and (b).
46
Section III(c). the EC, were of the view that the trade bans vis-à-vis non-participants were justifi ed under WTO law, 52 other WTO members did not want to proceed with the implementation of the KPCS unless the potential violation by these measures of GATT norms was addressed and justifi ed by a waiver decision. 57 The mentioned obligations are waived for all members which are listed in the annex to the waiver decision and members which notify the Council for Trade in Goods of their desire to be covered by the waiver.
58 They are waived with respect to measures taken by these members which are ' necessary to prohibit the export of rough diamonds to [and import from] non-Participants in the Kimberley Process Certifi cation Scheme consistent with the Kimberley scheme ' . 59 The waiver does not cover measures restricting trade in rough diamonds with participants since these were held to be consistent with WTO law. To accommodate those members which were of the view that the trade bans vis-à-vis non-participants were also consistent with WTO law and a waiver decision therefore unnecessary, the decision notes in the preamble that the waiver is granted for legal certainty and does not prejudge the consistency with WTO law of domestic measures which are taken consistent with the KPCS.
60
The Kimberley waiver -by suspending GATT norms with respect to trade measures implementing the KPCS -immunizes these measures from claims of illegality under WTO law. It thus coordinates WTO law and KPCS norms and resolves potential confl ict in favour of the KPCS. It does not take a stance on the compatibility of KPCS 52 It also seems to be the predominant view in the literature that the trade bans are justifi ed under the general exceptions in Art. XX GATT or the security exception in Art. XXI GATT. See, e.g., Price, ' The Kimberley Process: Confl ict Diamonds, WTO Obligations, and the Universality Debate ' , 12 Minnesota J Global Trade (2003) 1, at 48 ff; Pauwelyn, supra note 13, at 1189 ff; Nadakavukaren Schefer, supra note 13, at 418 ff; more critical as to the justifi cation of the trade restrictions under GATT exceptions is Gray, ' Confl ict Diamonds and the WTO: Not the Best Opportunity to Be Missed for the Trade-Human Rights Interface ' , in Cottier, Pauwelyn, and Bürgi (eds), supra note 13, at 451. 53 See Price, supra note 52, at 5. implementing measures with WTO law, and in particular their justifi cation under the general exceptions of the GATT. Since the waiver suspends the application of certain norms with respect to concretely defi ned measures, it constitutes a real exception to WTO law for these measures.
61

B Reconciliation of Competing Interests through Norm Change -the TRIPS Waiver
By contrast to the Kimberley waiver, which merely suspends the application of certain GATT norms to particular measures set out in the KPCS, the TRIPS waiver suspends obligations for abstractly defi ned situations and couples the suspension with certain terms and conditions. By modifying the existing norms and adapting them (to a certain extent) to the needs of developing countries, the waiver responds to allegations that the TRIPS Agreement illegitimately restricts access to essential medicines.
Since the entry into force of the WTO Agreements, the TRIPS Agreement has increasingly come under attack. There are serious contentions within the membership as to the illegitimacy of the TRIPS Agreement in light of values and interests recognized and protected in other international legal regimes, such as human rights treaties, the World Health Organization, or the Convention on Biological Diversity. The limitations which the TRIPS Agreement poses on access to essential medicines received particular attention in light of the expiry of the transitional period on 1 January 2005 for developing countries, such as Brazil, South Africa, India, and Thailand, which were important producers of generic medicines. It was argued, inter alia , that the TRIPS Agreements ' restrictions on access to affordable medicines impede the fulfi llment of human rights, such as the right to life (Article 6 of the ICCPR) and the right to the enjoyment of the highest attainable standard of physical and mental health (Article 12 of the ICESCR).
62
The tension between the promotion of public health through affordable access to essential medicines on the one hand and the protection of intellectual property rights to provide incentives for research and development on the other hand was the subject of intensive debate outside 63 and eventually also within the WTO. 64 One particularly 61 In order to safeguard WTO members ' interests the waiver provides for consultations between members benefi ting from the waiver and a member which considers that a measure covered by the waiver unduly impairs benefi ts accruing to it under the GATT. If such consultations do not lead to a satisfactory solution such member may bring the matter before the General Council which shall examine it and make recommendations (WT/L/518, at para. 6). Finally, the waiver makes it clear that recourse to consultation and dispute settlement by affected members pursuant to Arts XXII and XXIII GATT shall not be precluded (para. 7).
For a detailed analysis of whether international law gives rise to a human right to access to medicines and how the TRIPS Agreement interferes with this right see Hestermeyer, supra note 3, chs 3 and 4; see also contentious issue was the question whether WTO members were allowed under the TRIPS Agreement to produce and export medicines without the permission of the patent holder if a health crisis in another WTO member needed to be addressed and affordable medicines were otherwise not available. Some members were of the opinion that this should be allowed under Article 30 of the TRIPS Agreement, which provides for limited exceptions to the exclusive rights conferred by a patent. 65 This view was, however, not shared by developed country members. 66 Another avenue to produce and sell patented medicines without permission of the patent holder is provided for in Article 31 of the TRIPS Agreement. This provision allows members under certain conditions to grant compulsory licences which authorize the use of the subject matter of a patent, e.g. to produce or sell the patented product, without the consent of the patent holder. However, Article 31(f) imposes the limitation that a compulsory licence shall authorize the use ' predominantly for the market of the member authorizing such use ' . Since many of the developing countries in urgent need of essential medicines do not themselves have the manufacturing capacity to produce these medicines, they do depend on imports from other members. These other members are, however, due to Article 31(f), not allowed to grant compulsory licences for the production of medicines for export.
The issue of restrictions on access to essential medicines by the TRIPS Agreement was addressed by the Doha Declaration on the TRIPS Agreement and Public Health, which the Ministerial Conference adopted on 14 November 2001. 67 The Declaration acknowledges the serious health problems which many developing and leastdeveloped countries face, especially due to HIV/AIDS, tuberculosis, malaria, and other epidemics, and states that the TRIPS Agreement should not prevent WTO members from taking measures to protect public health. It acknowledges the fl exibilities which the TRIPS Agreement provides for members to protect public health and promote access to medicine for all. 68 Paragraph 6 of the declaration recognizes the diffi culties which WTO members with insuffi cient or no manufacturing capacity for pharmaceutical products may face when they wish to make effective use of compulsory licensing under the TRIPS Agreement. In this paragraph the Ministerial Conference instructed the TRIPS Council ' to fi nd an expeditious solution to this problem and to report to the General Council before the end of 2002 ' .
In August 2003, after long and controversial discussions in the TRIPS Council, paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health was eventually implemented by a waiver decision which modifies the rules on Ibid ., at paras 4, 5. compulsory licensing. 69 The debates centred on the substantive questions of which products or processes should benefi t from the solution; which WTO members should be the benefi ciaries; which the supplying countries; on conditions, such as safeguards against trade diversion; on notifi cation requirements; and on the question of remuneration of the right holders. The legal mechanism to be chosen was also extensively discussed. While some developing countries initially favoured an authoritative interpretation of Article 30, 70 most industrialized countries supported a modifi cation of Article 31(f). Some wanted to achieve this modifi cation through an amendment coupled with an interim solution of a waiver or moratorium on dispute settlement; 71 others believed that a waiver would be a suitable fi nal solution.
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In December 2002 a consensus on a draft text of a waiver decision -the so-called Motta Draft named after the then chairman of the TRIPS Council, Ambassador Motta -failed due to opposition by the US to the scope of application. While the draft referred to paragraph 1 of the Doha Declaration on the TRIPS Agreement and Public Health which mentions HIV/AIDS, tuberculosis, malaria, and other epidemics , the US had wished to restrict the application of the decision to HIV/Aids, malaria, and tuberculosis.
73 Subsequently, discussions continued and the issue was at last resolved in August 2003 when the TRIPS Council approved a draft decision -which was identical to the Motta Draft -to be forwarded to the General Council for adoption. 74 The General Council adopted the waiver decision on 30 August 2003. 75 It waives the requirement that a compulsory licence shall authorize use of a patent predominately for the supply of the domestic market (Article 31(f) of the TRIPS Agreement) and the obligation to pay adequate remuneration to the right holder when a compulsory licence is issued (Article 31(h) of the TRIPS Agreement) if certain conditions are met. The products covered are all patented products, or products manufactured under a patented process, of the pharmaceutical sector needed to address public health problems as recognized in paragraph 1 of the Doha Declaration. 76 Eligible importing 69 On the process which eventually led to the adoption of the waiver decision see Abbott, supra note 13. members are any least-developed country member and any other WTO member which has notifi ed the TRIPS Council of its intention to use the system as an importer.
77
Article 31(f) of the TRIPS Agreement is waived for the exporting country member on the condition that an eligible importing member notifi es the TRIPS Council that it has insuffi cient or no manufacturing capacity in the pharmaceutical sector for the product in question, 78 and has itself granted a compulsory licence or intends to do so if the product is also patented within its territory. 79 With respect to the compulsory licence granted by the importing country the obligation to remunerate the right holder is waived. 80 The decision further includes terms to ensure transparency and prevent trade diversion 81 and a special provision which waives Article 31(f) for exports from developing country members and least-developed country members which are party to a Regional Trade Agreement to other developing or least-developed parties to this agreement.
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The waiver decision does not specify a termination date as required by Article IX(4) of the WTO Agreement; instead it states that it will terminate for each member when the amendment replacing the decision takes effect for that member. 83 On 6 December 2005 the General Council adopted an amendment decision based on a proposal by the TRIPS Council which will formally incorporate the August 2003 decision -the contents of which will remain unchanged -into the TRIPS Agreement. 84 The deadline for acceptance of the amendment, which was originally set for 1 December 2007, was extended by a decision of the General Council to 31 December 2009. 85 The system, which was established by the waiver, was harshly criticized, in particular by non-governmental organizations such as Médecins sans Frontières for being overly burdensome and ineffi cient. 86 Indeed, only in 2007 did the fi rst WTO members, namely Canada and Rwanda, notify the TRIPS Council that they intended to make use of the decision. Rwanda gave notice that it wished to import a certain amount of an AIDS medication from Canada and Canada that it had issued a compulsory licence 77 Ibid ., at para. 1(b). A number of developed country members who will not use the system set out in the decision are mentioned in footnote 3 to para. 1(b).
78
Ibid ., at para. 2(a)(ii). This requirement does not apply to LDC members.
79
Ibid. , at para. 2(a).
80
Ibid ., at para. 3; the decision states in para. 3(1) that the exporting member when paying remuneration in accordance with Art. 31(h) shall take into account the economic value to the importing member of the use which was authorized by the exporting member.
81
Ibid. , at paras 2, 4, 5.
82
Ibid. , at para. 6. In addition the decision imposes certain obligations on all members which cannot be characterized as conditions or terms according to Art. IX(3) WTO Agreement. These are the obligation on all developed members to provide technical and fi nancial cooperation in order to facilitate implementation of the provision on the prevention of re-exportation and the obligation on all members to prevent the importation of diverted products produced under the system set out in the decision (para. 4).
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Ibid ., at para. 11. A second deviation from Art. IX(4) is the stipulation in para. 8 that an annual review by the TRIPS Council fulfi ls the review requirements of Art. IX(4) which provides for the annual review of waivers by the General Council. to produce and export this medication. 87 It is true that an interpretation of Article 30 of the TRIPS Agreement would have been preferable from a human rights and development perspective.
88 It has to be welcomed, however, that in light of the extremely divergent interests on this issue, some norm change in favour of public health in developing countries was achieved within the WTO.
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C Formal Law-making in a Political Process
No matter whether waiver decisions take the form of an exception or a rule-making instrument, they share a common feature. They are binding legal instruments which are the outcome of a political process. In the following sections I will elaborate on the desirability of political debate and then explore the potential of the waiver procedure to create a space for political law-making within the WTO. After this discussion I will return once more to the different legal instruments which can be the result of the waiver process -exceptions or rule-making instruments -and their respective advantages, in particular as compared to other legal decisions such as authoritative interpretations or amendment decisions.
The Desirability of Political Debate
The desirability of political processes which are open to non-economic interests and perspectives from other international institutions becomes apparent if it is acknowledged that many situations of norm confl ict or other frictions between international legal regimes are an expression of underlying interest confl icts in society. This political dimension of fragmentation is veiled by international scholarship which presents solutions to confl ict as a matter of applying legal logic or of better bureaucratic cooperation and coordination.
From a doctrinal perspective the solution to confl ict often appears as a matter of the technical application of interpretation rules embodied in Articles 31 and 32 of the Vienna Convention on the Law of Treaties 90 or of confl ict rules of general international law. I attempt to clarify this point by reference to the most prominent proposal by Joost Pauwelyn on the application of confl ict norms to solve confl icts between obligations of WTO law and other international legal obligations. 91 With respect to the relationship between WTO norms and norms of subsequent human rights or environmental law treaties Pauwelyn argues that -absent any express provisions on the relationship -the latter shall take precedence over confl icting WTO norms parties not only to the WTO, but also to the subsequent treaty. This result is achieved by conceptualizing WTO norms as being of a bilateral structure which allows WTO members inter se to contract out of these norms without affecting the rights of third states. 93 However, not only subsequent obligations, but also obligations preceding WTO law can -according to Pauwelyn -prevail over WTO obligations in case of confl ict. Multilateral human rights or environmental treaties are conceptualized by Pauwelyn as ' continuing treaties ' which makes it -in his view -inappropriate to apply the later in time rule if obligations in such treaties confl ict with WTO obligations. 94 Rather the relationship between WTO law and confl icting norms in such multilateral treaties shall be determined by reference to the intentions of the parties. Where the intentions are not explicit, the implicit intentions have ' to be deduced from general principles of law or logic ' . 95 Applied, for example, to trade restrictions in multilateral environmental agreements which precede the WTO, logic -according to Pauwelyn -supports the conclusion that the relevant obligation of the environmental treaty prevails over confl icting prohibitions on trade restrictions in the GATT.
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While Pauwelyn's theory may be welcomed, since it will in many instances lead to a prevalence of human rights or environmental law obligations over WTO obligations, it is highly questionable whether this outcome can really be justifi ed as an application of legal logic. To claim that logic can be used to give expression to states ' implicit intentions presupposes that states aim at coherence in their foreign relations. This, however, often appears not to be the case. States may pursue confl icting aims in different venues, and do so purposefully to satisfy different domestic constituencies. When it is acknowledged, however, that norm confl icts cannot always be reconciled in a way which gives expression to the intentions of states, but that the application of legal principles to norm confl ict as well as interpretation entails a choice between confl icting interests, the reconciliation of competing norms becomes less a question of legal logic than one of policy. 97 The recognition of the political dimension of legal doctrine will not, however, discredit doctrinal approaches which adhere to the ideal of international law as a coherent system of norms. As is convincingly argued by George Downs and Eyal Benvenisti, the conceptualization by legal scholars and legal practitioners of international law as a coherent legal system is important because it may serve to restrict powerful states ' opportunities for venue shifting. 98 This benefi t is well demonstrated by Pauwelyn's thesis that WTO dispute settlement organs should apply confl icting (and prevailing) international law norms. If WTO dispute settlement bodies followed his line of Pauwelyn , supra note 91, at 545 -546. 95 Ibid ., at 546. 96 Ibid,, at 546 -547. Doctrinal approaches to norm confl ict are often complemented by institutional proposals for coordination, information exchange, and institutional linkage to avoid or mitigate norm confl ict. 99 These approaches fi rst advocate better coordination and cooperation of different government departments at the national level. Secondly, it is proposed that institutional linkages at the international level should be strengthened. The most common suggestions in this regard relate to information exchange between international institutions, especially through the granting of observer status and cooperation between secretariats. 100 Where confl icts have materialized information from other institutions will help adjudicators to fi nd an adequate solution to such confl ict. Thus, it is argued that dispute settlement panels in the WTO should seek advice from other international organizations on the basis of Article 13 of the DSU. Another line of suggestion goes further and aims at the integration of ' external ' perspectives within sectoral regimes. Thus, it is proposed with respect to WTO dispute settlement that experts from non-economic fi elds, such as human rights, environmental protection, or culture should be included in dispute settlement panels. 101 However, just as the interest and value clashes which underlie many norm confl icts cannot be solved by applying legal logic, neither can they be solved merely through coordination. States often deliberately cause confl icts and tensions between regimes, for example by initiating negotiations in one institutional setting in order to pursue certain aims which they see frustrated in another. 102 Examples of this behaviour abound. One is the initiation of negotiations on the Convention on the Protection and Promotion of the Diversity of Cultural Expression in UNESCO. The initiating states believed that they would be able more successfully to pursue their aim of cultural protection within UNESCO than they had been within the WTO. 103 Another instance of venue shifting occurred in the early 1960s. When developing countries realized that the powerful countries within the GATT, in particular the US, were not willing to allow for exceptions to the most-favoured nation obligation, they shifted their efforts to negotiate a Generalized System of Preferences to the UN which led to the formation of the United Nations Conference on Trade and Development. 104 Finally, to come back to the tension between patent protection and access to essential medicines, it is not 99 See supra notes 6 and 7. 100 In light of the confl icts of interest which lead to the fragmentation of international law and with regard to the inadequacy of doctrinal and institutional approaches to addressing these confl icts, it is the plea of this article that legal scholarship should not exclusively focus on these proposals. Instead legal scholars should pay attention to opportunities in international relations for political debates which are not limited by the perspectives, rationales, and objectives of one sectoral regime and thus have the potential to bridge fragmentation.
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Within the WTO the waiver power has the potential to open the WTO to an inclusive political debate which goes beyond trade objectives and takes into account perspectives from other international institutions. Since the waiver power provides for a law-making procedure this debate need not remain mere talk without any effect on the law of the WTO, but can result in binding law-making. The resulting legal instruments have the further advantage that they can not only adapt WTO law, but may also have the effect of restricting WTO law's reach in favour of other international legal regimes. These points will be addressed in the following sections.
The Waiver Power as a Link between Political Debate and Binding Law
Inclusive political debates may serve to make confl icts of interest more transparent and may even lead to persuasion or compromise. However, for such outcomes to have an immediate effect on treaty law there is a need for procedures which translate the results of political debates into binding law.
Soft law, by contrast, which is often hailed for its fl exibility, has only very limited potential to address the confl icts at issue here. In a highly legalized regime such as the WTO which has a mandatory dispute settlement system and which views legality -and the predictability and security it provides -as a principal value, 107 ' non-binding law ' will be able neither to modify binding treaty law nor to provide a solution to the question which of two confl icting norms shall prevail.
This need for legal security was neglected by a US proposal for the implementation of paragraph 6 of the Doha Declaration on Public Health and the TRIPS Agreement in the TRIPS Council. The US suggested that WTO members adopt a memorandum of understanding according to which they would refrain from dispute settlement with 105 Benvenisti and Downs, supra note 4, at 616, n. 60. 106 Supporting the importance of international organizations as ' public realms in which international issues can be debated and, perhaps, decided ' is Klabbers, ' respect to specifi ed measures. 108 The adoption of memoranda of understanding is not provided for in the WTO Agreement. In public international law the term memorandum of understanding refers to a non-binding soft law instrument. 109 Such an instrument would consequently bind neither WTO members nor panels and the Appellate Body. Without a binding rule, however, it is not guaranteed that a panel -if established -will decline its jurisdiction to hear a case brought by a WTO member. Instead a panel might refer to its responsibility to the Dispute Settlement Body and proceed to hear the case. 110 Moreover, even if a ban on dispute settlement were made legally binding, legal security would still not be fully achieved. This is because it could not preclude any private actions on the basis of WTO law if such actions were admissible according to the domestic legal system of a WTO member.
111 Finally, since a moratorium on dispute settlement does not address the question of the legality of the respective measures, it does not prevent allegations of illegality. Such allegations may, however, have negative reputational consequences for the WTO member which adopts them.
It should be noted that legal security as to the content and applicability of WTO norms is of particular importance to developing country members. Dispute settlement -and even only the threat thereof -imposes considerable costs. Litigation costs are not negligible and the insecurity as to the outcome of litigation can be used by the claimant to extract concessions from the defendant. While developed country members might opt for the maintenance of measures held to be in violation of WTO law by the Dispute Settlement Body, this is often not an option for developing country members.
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Waiver decisions constitute acts of secondary law which are binding on all WTO members as well as dispute settlement organs. The waiver power thus provides for an avenue to conduct a political debate which may result in a legally binding decision.
The Potential for Political Debate in the Waiver Process
Compared to an ideal of political deliberation understood as an exchange of arguments which is determined neither by substantive legal rules nor by coercion and which is aimed at persuasion, 113 current decision-making processes in the WTO fare badly. Waiver processes are no exception. They mostly evidence a lack of transparency and representativeness, and in many instances they are characterized by bargaining rather than argumentation. 114 Thus, many of the general proposals for procedural rules to enhance transparency, representativeness, and accountability of decisionmaking within the WTO 115 are also valid with respect to the waiver process. While I will come back to some of these below, it is, however, not the main aim of this article to propose specifi c procedural rules which would bring the waiver process nearer to the ideal of political deliberation. Rather, I wish to demonstrate that, from a normative as well as a policy perspective, the waiver power, as it stands, has the potential to address norm and interest confl icts in a political process which is not mere power politics, but provides for a forum for the contestation of the legitimacy of WTO norms and debate on the proper balance of public interests across regimes.
One important feature of the waiver process which is a necessary -albeit not suffi cient -condition for an inclusive debate on the reconciliation of competing interest is its openness to non-legal as well as non-economic arguments. When the debate centres around the question whether WTO norms are to be suspended -either to legalize measures mandated by another international regime or for abstractly defi ned measures -the scope of admissible arguments is not limited to arguments on the question to what extent a certain decision would further WTO objectives nor to legal arguments as to how a certain norm of WTO law should be interpreted. By contrast, in discussions on treaty amendments or the adoption of authoritative interpretations arguments will be more successful if phrased as legal arguments -in the event of a debate on interpretation -or remain within the (purportedly economic) rationality of the WTO.
It is true that the objectives of the WTO are not fi xed and that they can already now be interpreted as including manifold public interests. Nonetheless it is probable that during an amendment process delegates will attempt to disqualify arguments on the basis that they allegedly do not fall within the proper competence of the WTO. This has for example been the case in the debate on the inclusion of labour rights protection within the WTO.
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The range of admissible arguments is even more restricted in debates on the adoption of an authoritative interpretation according to Article IX(2) of the WTO Agreement. In an exercise of interpretation successful arguments will have to present the favoured outcome as a possible legal interpretation. This is underlined by Article IX(2) (3) of the WTO Agreement which states: ' [t]his paragraph shall not be used in a manner that would undermine the amendment provisions in Article X ' . Thus in a debate on an authoritative interpretation delegates will try to justify their position by referring to the wording of the provision being interpreted as well as the provision's and the Agreement's overall object and purpose. Despite the observation that the boundaries of possible interpretations are wide, 117 the mere fact that arguments have to be formally phrased as legal arguments as to the proper interpretation of a particular provision of WTO law weakens non-legal arguments which refer, for example, to the desirability of trade measures mandated by another legal regime from a human rights or environmental perspective.
Since debates on amendments as well as on authoritative interpretations are conducted merely from a WTO perspective, it will be diffi cult to introduce into this debate perspectives and rationalities from other institutions which will not risk being disqualifi ed as falling outwith the logic of the amendment or interpretation process.
By contrast, during a debate on the question whether WTO norms should be temporarily suspended -either in favour of norms from another legal regime or for abstractly described measures -arguments can be presented which both go beyond legal argument and need not be related to trade interests. Ethical and non-economic arguments are admitted, as well as arguments referring to the greater competence or legitimacy of other international legal regimes with regard to the issue in question. This is particularly true for debates on the possible coordination of WTO law with other international legal norms by way of exception. Since such a waiver decision restricts the reach of WTO law in favour of another international legal regime it would be diffi cult to exclude arguments which refer to the other regime's objectives and rationality.
To make sure that the whole breadth of perspectives and arguments on the proper solution to a confl ict is represented, the (potential) openness of the waiver process with respect to the admissible arguments should be matched by an openness of the process for actors representing different public interests and constituencies. In this respect the suggestions for institutional linkage and municipal coordination come to bear. Other international institutions should be represented as observers (and commentators), and delegates should coordinate with all affected government departments or even be accompanied to the meetings at the WTO by offi cials from non-trade departments.
To enable other actors which are not admitted to the waiver procedure as participants or observers nonetheless to play a part in the decision-making process, it should be more transparent and conducted in formal meetings. 118 If transparency is ensured, civil society actors can play an important role in informing, scrutinizing, and critiquing the waiver process. 118 Many discussions on waiver requests are currently conducted in informal meetings. An example is the discussion on the request for a waiver to legalize measures implementing the KPCS: see supra note 55. 119 On the role of NGOs in providing non-politicized information to the WTO see Perez, supra note 101, at 100.
It was indeed a noteworthy aspect of the debates on the implementation of paragraph 6 of the Doha Declaration on Public Health that they evidenced the greater openness of the WTO to external views and actors. 120 For example, in formal meetings of the TRIPS Council a member's delegation referred to an expert opinion from an NGO. 121 One of the observing international organizations, the World Health Organization, even introduced a very specifi c proposal regarding the most suitable mechanism to implement paragraph 6, 122 and UNAIDS provided information on the impact of AIDS on African countries. 123 After the veto of the draft waiver decision of chairman Motta by the US delegation this position was very outspokenly criticized by a statement of the observer of the Holy Sea who reported ' that Pope John Paul II, in his message on the theme of peace, had stressed that the promises made to the poor must be respected and the implementation of those promises was a moral problem ' . 124 Apart from the potential for openness to non-legal and non-trade perspectives, the waiver power has another advantage over other forms of political law-making in the WTO. This advantage lies in the circumstance that Article IX(3) of the WTO Agreement grants each WTO member the right to request a waiver of any obligation of the WTO Agreements. This procedural right enables WTO members, developed and developing members alike, to put a matter on the agenda of the competent council or committee as long as it is phrased as a request for the suspension of an obligation and indicates the reasons why a waiver is requested. 125 The ability to place an issue on the agenda by making use of a procedural right which is specifi cally provided for in the WTO Agreement is of particular importance to developing country members. These members might otherwise have diffi culties making their concerns heard and having them discussed in formal meetings. 126 Since Article IX(3)(b) of the WTO Agreement sets out a time frame for the consideration of waiver requests which is not to exceed 90 days, it ensures that discussion of the request is not unduly delayed. 127 The rules of procedure of the councils of the Multilateral Trade Agreements provide that matters on which no consensus is reached shall be transferred to the General Council.
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This procedural rule serves as a safeguard that a matter remains on the agenda. If no consensus is achieved in the competent council which initially deals with the waiver request, the issue is transferred to the General Council. Referral from the specialized body of trade experts to the General Council helps the request to gain visibility and further politicizes the matter.
The right to request a waiver not only enables members effectively to place an issue on the agenda, it can also serve to concretize a question and separate it from general rules negotiations. This separation and concretization has the advantage that the debate becomes more focused and transparent. The focus on one specifi c issue will enable developing countries to concentrate their resources on the issue at handsomething which, due to their limited means, is diffi cult during the multilateral negotiation rounds in which many issues are discussed in parallel.
Furthermore the specifi cation of an issue in a waiver request makes it easier for external actors to inform, scrutinize, and potentially criticize the process. The isolation of issues from multilateral trade negotiations will enable the concentration of the discourse on specifi c questions, and thus facilitate scrutiny. When confronted, for example, by their human rights commitments members will have to justify in concrete terms how they think that opposition to a waiver and their professed human rights commitments can be reconciled.
This point is again supported by the debates on the implementation of paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health. The tension between the protection of intellectual property rights and the human right to health is often presented as a confl ict between two public interests: the interest to spur research and development and the interest in public health. 129 There are however instances in which the argument that patent protection is indispensible to spurring research hides the pharmaceutical industry's main interest in profi t maximization. For example, the fi rst research on AIDS medication, for which pharmaceutical companies later obtained patent rights, was conducted by public institutions and mainly publicly funded, and not spurred by the prospect of patent protection. 130 The presentation of special interests of a small and powerful constituency such as the pharmaceutical industry as public interests becomes more diffi cult the more specifi cally the debate is framed. Thus, while it may be hard to deny a causal link between patent protection and research and development in general, there are good reasons why loosening this protection in 127 Consideration of the EC's request for a waiver for trade preferences granted under the Cotonou Agreement was, however, substantially delayed, since members opposing the waiver argued that the request did not meet the procedural requirements: 129 See, e.g., Doha Declaration on the TRIPS Agreement and Public Health, supra note 67, at para. 3. 130 See Hestermeyer , supra note 3, at 2 ff. certain areas is possible without impeding necessary research. The concentration of the debate in the TRIPS Council on the specifi c question of patent protection for essential medicines forced participants to focus their arguments on these reasons and made it more diffi cult for them to revert to generalizations on the link between patent protection and innovation. While it cannot be ignored that the outcome of the negotiations on the implementation of paragraph 6 was also to a large extent infl uenced by special interests of the pharmaceutical industry, 131 this infl uence arguably was weaker than in the negotiation of the TRIPS Agreement during the Uruguay Round.
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It can be concluded that the waiver procedure -as compared to the amendment procedure and the procedure for the adoption of authoritative interpretations -bears a specifi c potential to allow for political debate which includes the views of weaker states as well as perspectives from outside the WTO.
The Waiver Decision: Exception or Norm Change
While the previous sections dealt with the decision-making process, I will now come back once more to the different forms that a waiver decision can take. As was already shown above, waiver decisions can address norm and interest confl icts in two different ways. First, a waiver decision can address potential norm confl ict, which arises because another legal regime provides for measures which affect trade, by legalizing such measures. I have referred to this solution as a real exception granted by the WTO which grants deference to the other legal regime. Secondly, a waiver decision can address allegations that WTO norms take insuffi cient account of the internationally recognized concerns and needs of its members by modifying WTO norms. Such adaptation by a waiver decision takes the form of a suspension of norms which are seen as unduly restrictive for abstractly defi ned situations or measures.
In what follows I will fi rst present arguments why it will in certain circumstances be desirable to limit the WTO's jurisdiction in favour of another legal regime by way of exception. Secondly, I will explore the waiver's potential as a more fl exible rulemaking instrument than amendment decisions.
(a) Deference through Exception
The Kimberley waiver has been strongly criticized as an inadequate solution to clarify the relationship between the norms of the Kimberley Process Certifi cation Scheme and WTO norms. It has been argued that it constitutes a missed opportunity to deal with the interface head on, either by adopting an authoritative interpretation or letting the dispute settlement organs -in case of confl ict -decide questions as to the conformity of measures implementing the KPCS with WTO law. 133 Pauwelyn moreover expressed the opinion that the adoption of the waiver was a sign of the WTO's ' superiority complex ' . This was in his view evidenced by the fact that the WTO not only felt the need to address potential confl ict by way of a waiver (instead of acknowledging that the KPCS could add to or override WTO law), but that by adopting a waiver it also gave rise to a presumption of illegality of the trade bans provided for in the KPCS.
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In my view these criticisms misinterpret the waiver decision when they see it as a verdict by the WTO that the trade bans provided for by the KPCS with respect to non-participants are not justifi ed under the general exceptions. At the same time they ignore the fact that the decision can be read as an acknowledgement of the greater competence and legitimacy of the KPCS with respect to issues of human security.
First, it should be noted that a waiver decision need not give rise to a presumption of illegality of the measures for which it was granted. In the past several waivers were adopted even though there was no consensus on the illegality of the measures for which the waivers were requested. 135 Rather than verdicts of illegality, these waivers were a means to ensure legal security in the light of uncertainty due to divergent views on the legality of certain measures. In the case of the Kimberley Waiver it was emphasized by the General Council that it represents no consensus of the WTO membership that the trade bans mandated by the Kimberley Process Certifi cation Scheme are not justifi ed under the general exceptions in Article XX of GATT or the security exception in Article XXI of GATT. The waiver decision makes this very clear by stating in its preamble: ' [n]oting that this Decision does not prejudge the consistency of domestic measures taken consistent with the Kimberley Process Certifi cation Scheme with provisions of the WTO Agreement, including any relevant WTO exceptions, and that the waiver is granted for reasons of legal certainty ' . 136 Thus, due to its clear wording and in the light of the waiver practice, the waiver decision should not be interpreted as implying the illegality of the measures for which it was granted.
Secondly, the waiver decision can be interpreted as giving expression to the view that panels and Appellate Body should not -where a dispute arises -inquire into the legality of the measures under WTO law. Thus the emphasis lies less on the question whether the measures provided for by the KPCS can or cannot be justifi ed under WTO law, but rather on the question which institution should decide whether the measures are desirable and adequate or not. A waiver decision has the important advantage that -even though it is a decision by the WTO -it can answer this question in favour of another international institution. Thus, in the event of a dispute about the legality of trade bans vis-à-vis non-participants in the KPCS -neither panels nor the Appellate Body will engage in an interpretation of the applicable GATT exceptions and their application to the measures at hand. Instead they will merely examine whether the measures at issue are covered by the waiver decision, that is whether they are measures ' necessary to prohibit the export of rough diamonds to [and import from] non Participants in the Kimberley Process Certifi cation Scheme consistent with the Kimberley Scheme ' .
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This deference has two advantages: most importantly, the waiver recognizes the specifi c competence of the KPCS with respect to questions about the adequacy of the measures and procedures on implementation. Moreover, as a further benefi t, it maintains the coherence of legal doctrine on the interpretation of Article XX of GATT at a time when a coherent doctrine with respect to the application of Article XX of GATT to internationally mandated trade measures has yet to be developed. These two points will be clarifi ed by reference to the questions which dispute settlement organs would have to address if asked to determine the legality under WTO law of trade bans vis-à-vis non-participants.
The trade bans would most likely be justifi ed under Article XX(b) of GATT -the public morals exception. 138 To be justifi ed under Article XX measures have to pursue one of the objectives acknowledged in Article XX, they may not be more trade restrictive than necessary to achieve the desired level of protection, and the application of the measure may not discriminate between WTO members in which the same conditions prevail. There are good reasons why the least-restrictive measure analysis should also inquire whether the perceived risk is addressed in a consistent way. 139 If this is not the case, for example because measures are taken with respect to some products which pose a risk but not with respect to others which pose the same risk, this lack of consistency can call into doubt the claim that the measure is indeed necessary to achieve the desired level of protection.
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In light of these requirements the compatibility with WTO law of the trade bans mandated by the KPCS is not beyond doubt. First, the KPCS is inconsistent in the sense that it is limited to trade in rough diamonds and does not extend to processed diamonds. Thus a non-participant is not hindered in exporting processed diamonds which may -like rough diamonds -stem from illegitimate sources. Another inconsistency lies in the fact that the KPCS addresses only cross-border trade but is silent on diamond trade within the participating states. These weaknesses of the system are vehemently criticized by NGOs which are active in the fi ght against blood diamonds. 141 A more provocative question would be whether it is not greatly inconsistent to claim that the protection of public morals requires trade bans on rough diamonds, while every day and often knowingly consumers in developed countries through their consumption choices contribute to massive human rights violations. In this context it should be mentioned that -after NGOs had raised awareness of the problem of blood 138 Pauwelyn argues that the trade bans would also be justifi ed under the security exceptions in Art. XXI (b) and (c) GATT: see Pauwelyn, supra note 13, at 1184 ff. I fi nd this interpretation doubtful. The trade bans do not appear necessary to protect the security interests of the member imposing the ban which speaks against a justifi cation under Art. XXI(b). Secondly, neither the KPCS nor UN resolutions give rise to a binding obligation to implement such bans which mandates against a justifi cation under Art. XXI(c) GATT. In general, Gray, supra note 52, is sceptical of a justifi cation of the trade bans under GATT exceptions. 139 For an explicit consistency requirement in the WTO Agreements see Art. 5.5 SPS Agreement. 140 diamonds -it was the diamond industry fearing a loss of profi t which was the driving force behind the Kimberley Process. 142 These comments should not be misunderstood. While they are not meant to call into doubt the desirability of the KPCS to promote human security in Africa, they are rather meant to point at the problem of presenting a coherent argument that the trade bans are necessary to protect public morals infor instance -the US or the EC.
Secondly, the ban on imports of rough diamonds from non-participants applies to all rough diamonds no matter by whom they were mined and by whom they are being traded, and there is no possibility for non-participants to demonstrate that the diamonds which are exported from their territory are ' clean ' . Thus non-participants might argue that they are being discriminated against if their products are subjected to a trade ban even though they are able to demonstrate that they control their diamond trade to make sure that no blood diamonds are being sold. In order to determine whether the application of the trade bans constitutes arbitrary or unjustifi able discrimination it may become necessary for dispute settlement organs to inquire into how non-participant status is determined. In general, states become participants by adopting the Interlaken Declaration. However, participants which do not implement the minimum requirements set out in the KPCS can be considered non-participants, with the consequence that the complete trade ban applies. Whether the minimum requirements are met is assessed by the Participation Committee. 143 Thus for dispute settlement organs properly to assess the application of the trade ban it would be necessary to inquire into the practice of the Participation Committee with respect to the determination of non-participant status.
Two insights may be drawn from this rough sketch of the issues raised by the application of Article XX of GATT to a domestic measure which implements a trade ban vis-à-vis non-participants in the KPCS. First, the doctrine on the application of the general exceptions in Article XX of GATT to trade measures as developed for domestic measures raises diffi culties with respect to measures which are the outcome of multilateral international negotiations. Due to the diffi culties in negotiating multilateral solutions to global problems, such measures will often address only very narrowly defi ned issues and include many compromises. Therefore international legal regimes will often mandate measures which do not meet the standards of consistency and non-discrimination that are legitimately set for measures which are the outcome of a domestic legislative process. As of now there has, however, not been developed a coherent doctrine on the interpretation and application of Article XX of GATT with respect to measures which were agreed in international negotiations. Secondly, and more importantly, the above was meant to demonstrate that a determination whether the trade bans are justifi ed under Article XX GATT would require dispute settlement organs to look not only at the measure as implemented by domestic legislation, but also at the institutional law and practice of the KPCS, in particular the determination of participant status.
Against this background the waiver solution appears preferable to potential dispute settlement on the legality of trade bans, as well as to an authoritative interpretation which determines their legality. The waiver decision maintains the coherence of legal doctrine on the interpretation of Article XX of GATT. It achieves this by a political decision that the trade bans cannot be challenged as illegal. By contrast, an authoritative interpretation decision purports to give a certain interpretation in a specifi c case without clarifying how this interpretation can be reconciled with the existing legal doctrine. Moreover the waiver decision has the consequence of delimiting the WTO's jurisdiction in favour of that of other international institutions. It acknowledges that the KPCS, as well as the UN with which the KPCS closely cooperates, has greater expertise, and is more representative of and accountable to the affected constituencies as far as the prevention of blood diamonds remaining the fuel of cruel confl icts is concerned. Due to this greater expertise, representativeness, and accountability these institutions have greater legitimacy to answer questions on the adequacy of measures to prevent trade in confl ict diamonds as well as their application and enforcement. In a non-hierarchical and fragmented international legal order such self-restraint of one international institution in favour of other institutions which are more competent, representative, and accountable should be welcomed as enhancing the legitimacy of international governance.
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As an exercise of such restraint the Kimberley Waiver can serve as an important precedent and acknowledgement that the WTO may cede its jurisdiction, and not insist on the applicability of its law, in favour of other regimes. 145 The precedential effect of the Kimberley Waiver is particularly important, since frequently during negotiations on international instruments which may have an effect on trade, negotiators point to the potential inconsistency of the instrument with WTO law in order to ' water down ' the content of the negotiated texts. 146 The Kimberley Waiver now provides negotiators with an argument that WTO law can show some fl exibility in avoiding potential norm confl ict through the adoption of a waiver.
I wish to add a last note on the feasibility of further waivers for measures mandated by another international legal regime. This obviously depends on whether consensus can be achieved among the WTO membership. However, consensus will be more easily achieved on a waiver decision than on an authoritative interpretation. While it is very likely that discussions with respect to an authoritative interpretation will not only revolve round the specifi c case, but also the potential precedential effect of the interpretation in other constellations, the focus of the waiver process is narrower. Even if a member criticizes the measures referred to in the waiver and does not positively consent to the confl icting rule, it may nevertheless abstain from vetoing a waiver, for example because its commercial interests are not affected. 147 It would, however, be much harder for such member not to veto an authoritative interpretation which makes a positive statement about the legality of the measure under WTO law.
(b) Adaptation through Flexible Norm Change While the Kimberley Waiver is an example of the use of a waiver decision to determine the relationship between WTO law and other international norms, the TRIPS waiver demonstrates that waivers can also be rule-making instruments. These are of particular importance in the WTO in order to address claims by a substantial part of the membership that WTO law takes insuffi cient account of their needs. Since such claims -as in the case of access to essential medicines -mainly refer to the undue restrictiveness of certain norms, they can be addressed through the suspension of such norms.
There are several advantages of a waiver decision as an interim solution before a more permanent treaty amendment is adopted and enters into force. First, the waiver competence enables members to achieve such norm change more quickly than through treaty amendment, since the requirements which exist with respect to the entry into force of an amendment need not be met for a waiver to take effect. 148 Thus, the TRIPS Waiver, with its adoption by the General Council, put in place new rules with immediate effect. The amendment will replace these rules once it enters into force without any interruption of the legal regime established by the waiver. 149 Secondly, the term of a rule-making waiver can serve as a test period during which modifi cations can be undertaken before a fi nal solution is adopted by an amendment decision. The annual review of waivers which is provided for in Article IX(4) WTO Agreement provides for a forum in which the rules set out in a waiver could be evaluated and modifi cations discussed. 150 Finally, a waiver can modify and make new rules for only a part of the WTO membership while leaving intact the existing rules for members which do not wish to be subjected to the changed rules. It can thus be used to achieve what has been termed ' variable geometry ' . 151 In a way the TRIPS Waiver is an expression of such variable geometry by leaving it up to the WTO members whether they wish to make use of the decision as importing countries or not. Several developed members have indicated that they will not do so. 152 Another example of such variability is provided by the waiver which was granted in 1966 to allow Australia to grant general tariff preferences to products from developing countries and territories. 153 The decision was granted while discussions on a Generalized System of Preferences were still continuing in UNCTAD. It can be seen as a precursor to the general exception to the most-favoured nation obligation which was enacted in 1971 through the adoption of the waiver decision which legalized the Generalized System of Preferences. 
Concluding Remarks
The article started with the observation that international law's fragmentation into functionally defi ned regimes is largely caused by severe interest and value confl icts within societies and among states. These confl icts lead to the situation that regimes not only complement, but often contradict and impede, each other. With respect to the WTO this situation manifests itself in an increasing number of potential confl icts between WTO law and norms of other international legal regimes and claims that WTO law frustrates the realization of internationally acknowledged interests and values within WTO members, in particular developing country members.
International lawyers have been and are struggling to address these contradictions and have made a variety of proposals as to how the unity of the international legal order can be constructed doctrinally and how in practice confl ict can be mitigated through information exchange, coordination, and institutional cooperation. While these proposals are important, they do not openly address the underlying confl icts of interest. Rather they sometimes seem to pretend that they do not exist.
It is my plea in this article that international lawyers should be idealistic and should not give up on the idea that political debate in international relations is possible in a sense which is not reducible to mere power politics. Scholarship should, in my view, start to explore more intensively avenues for political debate which is not limited by the perspective or objectives of individual regimes and powerful states, but which transcends functional fragmentation and takes into account the perspectives of weak states as well as the views of other international institutions. 151 The term was originally coined with regard to European integration of varying degrees for different Member States; on that discussion see, e.g., C. 
